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February 1, 2019

Honorable Kathleen H. Burgess

Secretary

State of New York Public Service Commission
Three Empire State Plaza

Albany, NY 12223-1350

CC: Ted Kelly, Assistant Counsel, Dept. of Public Service
Kelly Strait, Office of Markets and Innovation, Dept. of Public Service

Re:  Case 14-M-0224: Proceeding on Motion of the Commission to Enable Community Choice
Aggregation

Case 14-M-0564: Petition of Sustainable Westchester for Expedited Approval for the
Implementation of a Pilot Community Choice Aggregation Program within the County of
Westchester.

SUSTAINABLE WESTCHESTER’S REQUEST FOR PROPOSALS (“RFP”) FOR AN
ENERGY SERVICE COMPANY TO SUPPLY PARTICIPATING MUNICIPALITIES
IN NEW YORK STATE GAS & ELECTRIC (NYSEG) SERVICE AREA

Secretary Burgess:
Pursuant to the MEGA Order! and subsequent Orders? in Case 14-M-0224, CCA Administrators
must file any Requests for Proposals (“RFP”) from Energy Service Companies (“ESCOs”) for

commaodity supply.

Accompanying this letter please find the RFP that will be issued by Sustainable Westchester (“SW?”).
The RFP will seek bids for an ESCO licensed to supply electricity in New York State to supply

! Cases 16-M-0015, Petition of Municipal Electric and Gas Alliance, Inc. to Create a Community Choice
Aggregation (CCA) Pilot Program, and 14-M-0224, Proceeding on Motion of the Commission to Enable
Community Choice Aggregation Programs, Order Approving Community Choice Aggregation Program and Utility
Data Security Agreement with Modifications (issued October 19, 2017) (MEGA Order).

2 Case 14-M-0224, supra, Order Approving Community Choice Aggregation Programs with Modifications (issued
January 18, 2018) (Good Energy Order); Case 14-M-0224, supra, Order Approving Joule Assets’ Community
Choice Aggregation Program with Modifications (issued March 16, 2018) (Joule Order).




electric power to municipalities participating in the Westchester Power Community Choice
Aggregation Program in the New York State Gas & Electric (NYSEG) utility service area beginning
May 1 2019, following the April 30, 2019 expiration of the current Electric Service Agreement for
participating municipalities in the NYSEG territory.

Thank you for your attention,

Loy IR,

Dan Welsh
Westchester Power Program Director
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Proposals must be received on or before 11 am EST, February 21, 2019 and must be

submitted by email to dan@westchesterpower.org,

belliot@sustainablewestchester.org, and jenna@sustainablewestchester.org.
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Purpose

Sustainable Westchester, Inc. ("SW") seeks, via this Request for Proposals (“RFP") an
Energy Services Company (“ESCO") licensed to supply electricity in New York State
to supply electric power to municipalities in the New York State Electric and Gas
("NYSEG") utility service area that will be participating (“Participating Municipalities”)
in the Westchester Power Community Choice Aggregation (“CCA") Program (“CCA

Program”).

The selected ESCO will sign an Electric Service Agreement (“ESA”") with Participating
Municipalities and SW to supply electricity for the CCA Program that will begin with
meter read dates in May 2019 in accordance with terms and specifications
described in this RFP and its attachments. This ESA will be substantially in the form
of the template ESA provided as Attachment 1 (“Template ESA”).

Background

CCAs in New York State are enabled and governed by the Order Authorizing
Framework for Community Choice Aggregation Opt-Out Program (Case 14-M-0224,
Proceeding on Motion of the Commission to Enable Community Choice
Aggregation) ("“CCA Framework Order”) issued by the Public Service Commission
("PSC") on April 21, 2016. The CCA Framework Order is provided as Attachment 2.
ESCOs that submit a response to this RFP (“Respondents”) must comply with all

requirements of this RFP and its attachments.

Westchester Power Program is the first, and as of the issuance of this RFP, the only
CCA in full operation in New York State, having been authorized initially as a pilot
under the PSC's Order Granting Petition in Part (Case 14-M-0564, Petition of

Sustainable Westchester for Expedited Approval for the Implementation of a Pilot
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Community Choice Aggregation Program within the County of Westchester), issued
February 26, 2015.

SW is a 501(c)(3) non-profit organization with 43 member municipalities (42
Villages, Towns and Cities, as well as Westchester County). SW serves as the
administrator for the CCA Program ("“CCA Program Administrator”), organizing the
procurement, overseeing ESCO performance under the ESAs, organizing educational
outreach activities and, complementary with the ESCO, providing customer service.
Under the CCA Framework Order, SW is further tasked, as CCA Program
Administrator, with working with ESCOs, municipalities and other parties to promote

other elements of the NY State “Reforming the Energy Vision” (“REV") energy plan.

The CCA Program has been in operation since 2016 when it launched with 20
municipalities, 17 in the Consolidated Edison service territory, and 4 in NYSEG
territory (Bedford is in both). There are separate template ESAs for each utility’'s
service territory. The current ESA for the NYSEG service territory (2016 NYSEG ESA")
ends on April 30, 2019. The ESA for the Con Ed service territory (2019 Con Ed
ESA") will end on December 31, 2020.

Eligible Customer Classes

Under the CCA Framework Order, all customers in the Residential and Small
Commercial ("General Service” in NYSEG) rate classes are eligible for opt-out

treatment in CCAs.

The current enrollments in the 2016 NYSEG ESA include the following rate classes:

e SC 1 - Residential e SC 8 — Residential Day/Night
e SC 5 - Outdoor Lighting e SC 9 - General Service Day/Night
e SC 6 — General Service e SC 12 — Residential Time-of-Use
SUSTAINABLE \-::- o
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In addition, there are also a small number of active SC 2, General Service with
Demand, accounts enrolled in the CCA Program. This occurs when the utility
changes the rate class of a participating SC 6 customer to an SC 2 due to increased

demand.

SC 8 & 9 As Optional Opt-in Offering, SC12 Excluded
The NYS Department of Public Service has indicated that CCAs should not include

special billing classes in the opt-out cohort where the CCA does not offer a
matching product. For this reason, Day/Night accounts (SC 8 — Residential
Day/Night and SC 9 — General Service Day/Night) will be excluded from the opt-out
data load for the 2019 NYSEG ESA. However, bidders are encouraged to optionally
provide Day/Night rates, which would be offered for accounts in these rate classes

for voluntary opt-in enrollment.

SC12 Time-Of-Use accounts will be excluded from this RFP.

Participating Municipalities

Table 1 below lists Participating Municipalities. Participating Municipalities have
passed enabling legislation, been approved for participation by the PSC, and have
executed a binding Memorandum of Understanding (2019 MOU") that commits
them to participate in the CCA Program beginning in May 2019 that will be serviced
by the qualifying ESCO selected by SW through this RFP process (the “Selected
ESCO").
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WESTCHESTER POWER
ELECTRIC AGGREGATION PROGRAM RFP

Table 1 - Participating Municipalities

NYSEG Service Territory
February 2019

Local enabling

Municipality 2019 MOU Status

law enacted
1. | Town of Bedford 7/7/2015 Executed/attached
2. | Town of Lewisboro 7/3/2015 Executed/attached
3. | Town of North Salem 7/28/2015 Executed/attached
4. | Town of Pound Ridge 4/3/2018 Anticipated Feb 7
5. | Town of Somers 7/9/2015 Anticipated Feb 7

All of the signed MOUs of Participating Municipalities as of the issuance of this RFP

are included as Attachment 3. The remaining MOUs for Pound Ridge and Somers

await the next Town Board meetings and will be provided immediately thereafter.

Aggregated Data

The CCA Framework Order provides that SW may share with Respondents certain

aggregated utility data (“Aggregated Data”) for each Participating Municipality,

including the number of eligible customers by service class, the aggregated peak

demand (kW) (for electricity) by month for the past 12 months by service class to

the extent possible, and the aggregated energy (kWh) for electricity or volumetric

consumption for gas by month for the past 12 months by service class. This

Aggregated Data shall not include any data for any service class that contains so few

customers, or in which one customer makes up such a large portion of the load, that

the aggregated information could provide significant information about an individual

customer’s usage.
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The Aggregated Data will be provided as Attachment 4 to this RFP, which will be
sent via supplemental email only once a Respondent submits an executed copy of
the Confidentiality Agreement in Attachment 5. This authorization to use the

Aggregated Data expires on April 1, 2019.

Proposal Submission

Compliant Bid Criteria

Respondents must submit a compliant bid that meets the below criteria (“Compliant
Bid Criteria"):

1. Price

The price for Firm Full-Requirements Power Supply, as defined in the Template ESA
in Attachment 1, must meet the requirements specified in the MOU in Attachment 3
and the Template ESA in Attachment 1, be inclusive of fees owed to Program

Manager, and be less than:

a.Residential accounts: 7.38 cents/kwh

b.Small commercial accounts: 7.46 cents/kwh

2. Products

Respondents must provide a supply quote for each of the two following electricity

products:

a.Standard Product that meets the all New York State requirements including the

Renewable Portfolio Standard.

b.100% Renewable Clean Power Product generated by hydropower, solar energy

or wind energy, as defined in, and subject to, the environmental attribute and

SUSTAINABLE \-;:- =
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delivery rules of the Public Service Commission’s Environmental Disclosure
Program. Respondent shall provide this price offer by separately listing the
fixed price quote for the 100% renewable generation and all additional costs

to bring the full percentage of renewable energy in its offering to 100%.

Required Documents

Respondents’ proposals may include any information that they believe will help SW
understand their capacity to service the CCA Program, but must include the

following:

1. Acknowledgement of Key Elements of the Electric Service Agreement
(Attachment 6)

2. Supplier Qualifications (Attachment 7)

3. Pricing and Product Proposal (Attachment 8)

4. Financial Ability to Undertake (Attachment 9)

In addition, as noted above, Respondent should return the Confidentiality
Agreement (Attachment 5) as soon as possible so that SW can supply the
Aggregated Data.

Respondent firms that have not provided the information required in Attachment 9
(Financial Ability to Undertake) with their RFI submission (questions 13-16 of the
RFI) should submit this by 11:00am on February 14, 2019. Respondents that
completed provided this information with the RFI are not required to submit
Attachment 9.

Submission Method

Respondents must deliver their response to this RFP to the contacts indicated below

via email by the due date. Please provide the name and contact information (phone,
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fax, email, cell phone number) for the sales representative that will accept and
process the ESA. If different from the above, the name and contact information
(phone, fax, email, cell phone number) for the sales representative that will manage
the ESA.

Email submissions, and any questions and correspondence should be made to the

following contacts at Sustainable Westchester:

Dan Welsh

Westchester Power Program Director
dan@westchesterpower.org

(914) 242-4725 x 101

Bob Elliott
Executive Director, Sustainable Westchester

belliott@sustainablewestchester.org
(914) 242-4725

Jenna Amundsen

Operations and Outreach Coordinator
jenna@sustainablewestchester.org
(914) 242-4725

Requests for Clarification

Respondents are required to submit any question about the RFP to the email
addresses indicated above. The deadline for receipt of questions is 2:00pm EST on
February 19, 2019. Respondents are requested to keep all questions concise. SW will

email all questions and answers to all other Respondents.
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Submission Deadline

This RFP was sent electronically on February 1, 2019 to ESCOs already vetted
through a request for interest ("RFI”) process. All responses must be received in
PDF format at the email addresses specified above by 11:00am EST on February
21, 2019. Responses must remain valid until 2:00pm EST on February 21, 2018.

Please specify the length of time the response will remain valid.

Proposal Evaluation

e It is the intent of Sustainable Westchester to select a single ESCO to serve all
Participating Municipalities through the CCA Program.

e This is a non-binding RFP.

e The award decision will be made on the basis of best value.

e SW reserves the right to ask for a “Best & Final” bid prior to execution.

e Respondents’ proposals, when submitted, become the property of SW. SW
does not guarantee any award, whether partial or full, to any Respondent.

e SW reserves the right to disqualify from consideration any Respondent who

does not comply with the conditions of this RFP.

Respondents’ proposals will be evaluated for the best value to Participating
Municipalities based upon the following criteria. The weight of each criterion in the

final selection decision is indicated by the percentage value assigned to it.

Evaluation Weighting

The price offered by the Respondent for the 100% 20%
Renewable Clean Power Product °
The price offered by the Respondent for the 50%
(o}
Standard Product
2k \S/\/Léss%m;ﬁé%g “" =\Westchester
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WESTCHESTER POWER NYSEG Service Territory
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Submission of optional Day/Night rates for opt-in 15%
enrollment
The Respondent’s qualifications as related to the 10%
questions listed in Attachment 7
The Respondent’s credit worthiness, as verified by 59
an independent accounting firm
The Respondent’'s compliance with the RFP'’s 9
instructions for preparing and submitting responses
The Respondent’s willingness to sign an ESA

o 5%
substantially in the form attached as Attachment 1

Reservation of Rights

e This RFP is not an offer to purchase power supply and associated services.

e SW reserves the right to accept or reject any and all responses and also
reserves the right to cancel or reissue this RFP at any time throughout the
process.

e SW is not responsible for any costs incurred by other parties in the
preparation of responses to this RFP.

e SW reserves the right to waive any RFP requirements that are not material.

Confidentiality and the New York State Freedom of Information Law

SW will treat all information provided by Respondents as public information
following the conclusion of the selection process unless Respondent requests
information to be treated as confidential at the time of bid submission. Any
request for confidential treatment of information must be included in the cover
letter of Respondent’s response and must explain why disclosure of the
information is not in the best interest of the public and must the identify specific
basis under the New York State Freedom on Information Law (Public Officers Law,
Article 6, Sections 84-90) for the exemption from disclosure of such information.

The cover letter must also contain the name, address and telephone number of the
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individual authorized to respond to SW about the confidential nature of the
information. If the Respondent designates any information in its proposal as
confidential, the Respondent must also submit one (1) copy of the response from
which confidential information has been redacted. The confidential material must
be redacted in such a way as to allow the public to determine the general nature

of the material removed and to retain as much of the response as possible.

Respondents must also fill out, sign, and return the Confidentiality Agreement

(Attachment 5).

Attachments

Attachment 1 - Template ESA

Attachment 2 - CCA Framework Order

Attachment 3 - Signed Memorandum of Understandings from Participating
Municipalities

Attachment 4 - Participating Municipality Consumption Data*

Attachment 5 - Confidentiality Agreement

Attachment 6 - Acknowledgement of Key Elements of the Electric Service Agreement
Attachment 7 - Supplier Qualifications

Attachment 8 - Pricing and Product Proposal

Attachment 9 — Financial Ability to Undertake

* To be provided only after Respondent returns an executed Confidentiality Agreement to SW.
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Electric Service Agreement
Exhibit 1 to accompany the Memorandum of Understanding
on Community Choice Aggregation
between local government members of Sustainable Westchester

and Sustainable Westchester

[remainder of this page is left intentionally blank]
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RECITALS

WHEREAS, Sustainable Westchester, Inc. sought approval of a demonstration community
choice energy aggregation (“Community Choice) program in Westchester County in 2014,
which would allow local governments to participate in a Sustainable Westchester program to
procure energy supply from an Energy Services Company for the residents of the municipalities;

WHEREAS, on February 26, 2015, the Public Service Commission of the State of New York
approved implementation of the first Community Choice pilot program in New York State;

WHEREAS, the PSC subsequently issued the order “Authorizing Framework for Community
Choice Aggregation Opt-out Program” on April 21, 2016 (the “CCA Order”) enabling
Community Choice throughout New York State;

WHEREAS, the Westchester Community Choice Aggregation program (also known as
Westchester Power) is intended to include residential and small non-residential customers, and to
permit the aggregation of electric purchases by the communities which elect to participate;

WHEREAS, the City/Town/Village of ("Municipality") has adopted a Local
Law to participate in the Sustainable Westchester Community Choice Program ("Program™) to
aggregate consumers located within the Municipality and to negotiate competitive rates for the
supply of electricity for such consumers;

WHEREAS, the program allows Municipality to solicit competitive bids for the supply of
electricity individually or as part of a buying group with other municipal aggregators;

WHEREAS, Sustainable Westchester, Inc. has been authorized by the Municipality to act as
Program Manager for a Community Choice Program, pursuant to Local Law and Memorandum
of Understanding 2019, issue a request for proposals to suppliers to provide energy to
Participating Customers, and to award supply contracts;

WHEREAS, the Program executed the first electric service contracts in 2016 (the “2016 ESA™)
with four municipalities in the Westchester New York State Electric and Gas (NYSEG) utility
territory, and added one more municipality in 2018, and these contracts expire on April 30, 2019;

WHEREAS, ., an entity duly authorized to conduct business
in the State of New York as an energy service company (ESCO) ("Competitive Supplier"),
desires to provide Full- Requirements Power Supply to consumers located within the
Municipality, pursuant to the terms and conditions of the Municipality's Program and this
Electric Service Agreement ("ESA");

WHEREAS, the Municipality desires that the Competitive Supplier provide Firm Full-
Requirements Power Supply and Consolidated Billing as an alternative to Default Service for
consumers within the Municipality;
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WHEREAS, Competitive Supplier is willing to to provide two distinct electric supply products
and two corresponding pricing levels, (1) a Standard Product and price, and (2) a 100%
Renewable Clean Power Product comprised of the Standard Product plus New York Voluntary
Clean Power RECs and price as set out in Exhibit A herein;

WHEREAS, Municipality has chosen the Standard Product / 100% Renewable Clean Power
Product [select one and initial] as the Default Product for its residents and small businesses;

[OPTIONAL
WHEREAS, Competitive Supplier is also making available Time Of Use product(s) as set out in
Exhibit A herein to customers through the Program on an Opt-In basis;]

WHEREAS, Competitive Supplier agrees to pay a fee to Program Manager;

WHEREAS, Municipality prefers for Competitive Supplier to collect and remit the fees due the
Program Manager;

WHEREAS, the local governments that participate in the Sustainable Westchester Community
Choice Program, including this Municipality, intend that this Agreement be uniform in form and
substance in each instance throughout the Program; and

NOW THEREFORE, IT IS AGREED THAT, Municipality, Program Manager, and the
Competitive Supplier hereby enter into this ESA subject to the terms and conditions below.
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ELECTRIC SERVICE AGREEMENT
ARTICLE 1 DEFINITIONS

Capitalized terms that are used but not defined in the body of this ESA, including the Exhibits
hereto, shall be defined as set forth in this Article 1. Words defined in this Article 1 that are
capitalized shall be given their common and ordinary meanings when they appear without
capitalization in the text. Words not defined herein shall be given their common and ordinary
meanings.

1.0  Associated Entities — Any and all of the employees, officers, agents, representatives, and
independent contractors and subcontractors of the Competitive Supplier or of any of its corporate
parents or subsidiaries, which provide goods or services to, or in any way assist, the Competitive
Supplier in meeting its obligations under the ESA, but specifically excluding the Distribution
Utility.

1.1  Bankruptcy - With respect to a Party, (i) such Party ceases doing business as a going
concern, generally does not pay its debts as they become due or admits in writing its inability to
pay its debts as they become due, files a voluntary petition in bankruptcy or is adjudicated
bankrupt or insolvent, or files any petition or answer seeking any reorganization, arrangement,
composition, readjustment, liquidation, dissolution or similar relief under the present or any
future federal bankruptcy code or any other present or future applicable federal, state or other
Governmental Rule, or seeks or consents to or acquiesces in the appointment of any trustee,
receiver, custodian or liquidator of said Party or of all or any substantial part of its properties, or
makes an assignment for the benefit of creditors, or said Party takes any corporate action to
authorize or that is in contemplation of the actions set forth in this clause (i); or (ii) a proceeding
is initiated against the Party seeking any reorganization, arrangement, composition, readjustment,
liquidation, dissolution or similar relief under the present or any future federal bankruptcy code
or any other Governmental Rule and such proceeding is not dismissed within ninety (90) days
after the commencement, or any trustee, receiver, custodian or liquidator of said Party or of all or
any substantial part of its properties is appointed without the consent or acquiescence of said
Party, and such appointment is not vacated or stayed on appeal or otherwise within ninety (90)
days after the appointment, or, within ninety (90) days after the expiration of any such stay, has
not been vacated, provided that, notwithstanding the foregoing, the exercise of rights to take over
operation of a Party's assets, or to foreclose on any of a Party's assets, by a secured creditor of
such Party (including the appointment of a receiver or other representative in connection with the
exercise of such rights) shall not constitute a Bankruptcy.

1.2 CCA Orders — Collectively, the February 26, 2015 “Order Granting Petition in Part”
issued by the PSC in Case 14-M-0564, “Petition of Sustainable Westchester for Expedited
Approval for the Implementation of a Pilot Community Choice Aggregation Program within the
County of Westchester” and, the “Authorizing Framework for Community Choice Aggregation
Opt-out Program” issued on April 21, 2016 (the “CCA Order”) on CCA setting forth the
requirements, terms, and conditions under which CCA programs can proceed through
implementation.
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1.3 100% Renewable Clean Power Product - Firm Full-Requirements Power Supply matched
with New York Voluntary Clean Power RECs (hydropower, solar energy or wind energy) as
defined in, and subject to the Attribute delivery rules set forth in, the New York Generation
Tracking System (“NYGATS”) Operating Rules, supporting the Public Service Commission’s
Environmental Disclosure Program, as further described and defined in Pricing Exhibit A-2

1.4 Commercially Reasonable - Any of the practices, methods and acts which, in the exercise
of reasonable judgment in light of the facts known, or which in the exercise of due diligence
should have been known, at the time the decision was made, would have been expected in the
industry to accomplish the desired result consistent with reliability, safety, expedition, project
economics and applicable law and regulations, as defined in the Uniform Business Practices or
without limitation in additional applicable law and regulations, provided that in no event shall
increased costs or economic hardship be an excuse for not performing a Party’s obligations under
this ESA.

1.5 Community Choice — Municipal electricity procurement program, purchasing supply for
the aggregated demand for all Eligible Customers within the Municipality.

1.6 Competitive Supplier or Energy Services Company (ESCO)- An entity duly authorized to
conduct business in the State of New York as an ESCO.

1.7  Consolidated Billing - A billing option that provides Participating Customers with a single
bill issued by the Distribution Utility combining delivery and supply charges from the
Distribution Utility and Competitive Supplier respectively.

1.8  Default Product — The product selected by the Municipality for supply to its eligible
residents and small businesses upon enroliment, unless they take action to select a different
product or opt out..

1.9  Default Service — Supply service provided by the Distribution Utility to customers who
are not currently receiving service from a Competitive Supplier. Residential and small
commercial consumers within the Municipality that receive Default Service, and have not opted
out, will be enrolled in the Program as of the Effective Date.

1.10  Delivery Term - The period for which prices for Firm Full-Requirements Power Supply
have been established, as set forth in Exhibit A.

1.11 Distribution Utility - Owner or controller of the means of distribution of the natural gas
or electricity that is regulated by the Public Service Commission in the Participating
Municipality.

1.12  Electronic Data Interchange (EDI) - The exchange of business data in a standardized
format between business computer systems.
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1.13  Effective Date - The day immediately following final day of the rescission period, which
immediately follows the opt-out period, which occurs after notifications to Eligible Consumers,
which occurs after this ESA has been executed by the Parties (to be determined by the later date,
if the Parties execute on different dates).

1.14  Eligible Consumers — Residential and small commercial consumers of electricity who
receive Default Service from the Distribution Utility as of the Effective Date, or have been
served by the program under the 2016 ESA and have not opted-out, or “New Consumers” that
subsequently become eligible to participate in the Program, at one or more locations within the
geographic boundaries of the Municipality, except those consumers who receive Default Service
and have requested not to have their account information shared by the Distribution Utility. For
the avoidance of doubt, all Eligible Consumers must reside or be otherwise located at one or
more locations within the geographic boundaries of the Municipality, as such boundaries exist on
the Effective Date of this ESA.

1.15 ESA - This Electric Service Agreement.

1.16  Environmental Disclosure Label — Competitive Supplier agrees to comply with any
current and/or future rules and regulations related to Environmental Disclosure Labels in the
State of New York.

1.17 Federal Energy Regulatory Commission (FERC)-The United States federal agency with
jurisdiction over interstate electricity sales, wholesale electric rates, hydroelectric licensing,
natural gas pricing, and oil pipeline rates.

1.18  Firm Full-Requirements Power Supply - The service under which the Competitive
Supplier provides all of the electrical energy, capacity, reserves, and ancillary services,
transmission services, transmission and distribution losses, congestion management, Zero-
emissions Credit obligations, and other such services or products necessary to provide firm
power supply at a fixed contract price including all those components regardless of changes in
kWh usage or customer grouping during the contract term to Participating Consumers at the
Point of Sale.

1.19  Force Majeure - Any cause not within the reasonable control of the affected Party which
precludes that party from carrying out, in whole or in part, its obligations under this ESA,
including, but not limited to, Acts of God; winds; hurricanes; tornadoes; fires; epidemics;
landslides; earthquakes; floods; other natural catastrophes; strikes, lock-outs or other industrial
disturbances; acts of public enemies; acts, failures to act or orders of any kind of any
governmental authorities acting in their regulatory or judicial capacity, provided, however, that
any such discretionary acts, failures to act or orders of any kind by the Municipality may not be
asserted 